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Summary: Although there is a regional consensus that drug consumption is not a criminal 
issue, but a health one, the responses from Latin American governments regarding the use of 
illegal substances remain predominantly punitive and repressive. This text explores the legal 
mechanisms that facilitate and explain the criminalization of drug users. It also shows that the 
prohibition of drug possession is fundamental for understanding the present situation of users 
and also for how to remove them from the criminal justice system.1

 Introduction

Although there is a regional consensus that 

drug consumption is not a criminal issue, 

but a health one,2  the responses from Latin 

American governments regarding the use 

of illegal substances remain predominantly 

punitive and repressive. This means that it 

is through penal institutions, and not health 

or social ones, that governments deal with 

the use of illicit drugs. It also means that it is 

mainly through the police, prosecutors and 

criminal judges that governments interact 

with users of controlled substances in those 

countries. This can be seen in research data 

of the Research Consortium on Drugs and the 

Law (or CEDD, available at drogasyderecho.

org) that shows persistent criminalization 

of users of illicit drugs. According to the 

information obtained by CEDD (2014), in 

Argentina, the Narcocriminal Attorney’s 

Office  (PROCUNAR) of  the  National  

Attorney General’s Office recorded 9,414 

cases of drug possession for personal 

consumption in 2012 by federal prosecutors 

around the country. In Mexico, between 

2009 and May 2013, 140,860 individuals 

were arrested for drug use at the federal 

level and 87,746 criminal investigations for 

simple possession were initiated, in addition 

to the 52,074 inquiries for consumption. In 

Ecuador, in 2014, 5,103 people were detained 

and sentenced for possession of controlled 

substances, from a total of 6,467 people 

detained for drug crimes. This represented 

79% of all drug cases. 

Why is it that despite the growing consensus 

not to criminalize consumption, drug 

users are still criminalized? Which legal 

mechanisms facilitate the criminalization 

of users? Using the national studies on 

drug users and state responses published 

by the Research Consortium on Drugs and 

the Law (CEDD), this texts seeks to explain 

the existing legal mechanisms that allow 

the constant criminalization of drug users 

across the region.
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1 We are grateful for the comments and help received from Alejandro Madrazo  and Kathryn Ledebur
2 See: Scenarios for the drug problem in the Americas 2013 – 2025, OAS, 2012, Pathways.



Possession and Consumption        

As noted above, one of the main findings 

of the comparison of studies on drug users 

and government responses3  published by 

CEDD is that even though consumption is 

not prohibited in the countries that were 

studied (with the exception of Costa Rica), 

possession is always —one way or another— 

considered a crime. This inevitably results 

in the criminalization of consumers, as all 

consumption involves the possession of 

illegal substances at some point.

In several of the laws analyzed, as is shown 

below, possession is tolerated under certain 

circumstances. Such is the case of possession 

for personal use, which can be objectively or 

discretionally determined by prosecutors 

and/or judges. In other legislation, as is 

the case for Argentina, possession is 

not tolerated under any circumstances. 

However, in that case, the Supreme Court 

declared that punishing possession for 

personal use is unconstitutional, as long as 

it does not imply a concrete danger or harm 

to the rights or property of a third party. 

(Supreme Court of Argentina: 2009).

 

Possession is usually normatively 

distinguished between: i) possession with 

intent to distribute (which can be with or 

without charge) and, ii) possession without 

intent to distribute. This last type can also 

be distinguished between possession for 

personal use and possession that, without 

requiring it to be intended for distribution, is 

not tolerated by the law. We will refer to the 

latter as simple possession. 

   

There are three possible regulations for 

these conducts: i) the conduct is considered 

a crime and criminally punished, ii) the 

conduct is considered a crime but not 

criminally punished and, iii) the conduct is 

neither considered a crime nor criminally 

punished. Use of illicit drugs usually falls 

in this third type of regulation (it is neither 

a crime nor criminally punished) while the 

different types of possession usually fall 

within the first two types of regulation 

mentioned.     

The following table shows the legal 

regulation of use and possession in the 

countries studied. Although the table does  

not account for all the complexities of each 

legal status, it shows that possession is 

always handled within the criminal sphere. 

2

3   For the complete report and country studies, see: www.drogasyderecho.org



4   The Supreme Court of Argentina declared the unconstitutionality of art. 14, second paragraph of Act 23.737, which punishes possession 
for personal consumption, provided that it “does not result in a specific hazard or harm to the rights or goods of third parties.” See Arriola 
ruling (A. 891. XLIV) Supreme Court of Argentina.
5 See sentence C 221 from 1994, Constitutional Court of Colombia, where the Court declared inapplicable the articles of Law 30 of 1986 that 
penalized use and possession for personal use. 
6 In sentence C-491 from 2012, the Constitutional Court of Colombia, declared inapplicable the article from the criminal code that penalized 
possession.
7 Resolution 001 CONSEP-CD-2013 established the admissible threshhods. Segundo Suplemento R.O. No. 19, June 20, 2013.
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As the table shows, while no government 

considers consumption of illegal substances 

to be a criminal offense, possession is 

prohibited in all countries to some extent 

or circumstance, except for Costa Rica. In 

some cases, like Mexico, Peru or Ecuador, 

possession for use is a crime but not criminally 

sanctioned if certain circumstances exist 

(like not surpassing the allowed threshold 

amount). In Brazil, possession for use is a 

crime and criminally sanctioned, although 

not with prison. In Argentina, all possession 

is a crime, although the Supreme Court 

declared unconstitutional the punishment 

of possession for use as long as it does not 

“result in a specific hazard or harm to the 

rights or goods of third parties.” Uruguay, 

on the other hand, sets several objective 

criteria to determine possession for use in 

the case of cannabis, but maintains an open 

(discretionary) system for other substances.    

A common problem observed in the legal 

systems studied is that when possession for 

use is made a crime (even if not punishable), 

use—and therefore users—remain within 

the sphere of criminal law. This is so because 

every consumer must possess the substance 

in order to consume it. Even in the cases 

where possession for  use is  not criminally 

sanctioned, it is police, prosecutors and 

criminal judges —that is, agents of the 

criminal justice system— who decide if the 

person is a user of not. In other words, when 

making possession for use a crime (even 

if not punished), consumers are at risk of 

being detained. Given the reality of most 

Latin American criminal justice systems, 

this means that they are also at risk of being 

extorted by the authorities. Hence, current 

laws regarding possession criminalize 

consumers.           

Simple possession (possession that is 

penalized for being above certain thresholds) 

causes the most problems for it implies that 

the conduct (possession) can be dangerous 

by itself and in several of the cases studied 

requires no further proof to justify criminal 

prosecution, which violates the principle of 

innocence until proven guilty. It is under this 

framework that consumers are sometimes 

punished as small-scale dealers. In some 

cases, like Ecuador, the user has to prove that 

his or her possession is not with the intent 

to distribute (with all the difficulties implied 

in proving a negative conduct). In others, 

like the case of Mexico, the mere fact of 

possessing above the established threshold 

is enough to warrant criminal prosecution, 

regardless of the specific circumstances.

Possession of illicit substances is not, by 

itself, a socially harmful behavior, as it 

does not affect the wellbeing or rights of 

third parties. Why, then, is this conduct 

considered a crime? The study of the 

different legal systems suggests that the 

criminalization of this conduct is intended 

to prevent the trade and sale of certain illicit 

substances. It is thus unacceptable that 

legislation in some countries punishes simple 
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possession, dispensing with the need to 

prove intent.

Thresholds

As mentioned earlier, legislation in several 

countries allows for possession of certain 

substances under a certain threshold. Under 

this framework, the governments predefine 

a certain amount of some illicit substances 

under which possession is assumed for 

personal use. Above that amount, however, 

some countries, like Mexico, assume the 

purpose of possession is distribution, 

without requiring further proof. At that 

moment, consumers carrying more than 

the amount allowed are regarded as small-

scale dealers and prosecuted for that crime. 

It is not necessary for prosecutors or judges 

to assess the circumstances or concrete 

evidence of the case, even when there is 

evidence to suggest that possession was 

for personal consumption. The result of this 

use of thresholds is the criminalization of 

consumers and the violation of the right of 

presumption of innocence. In other cases, 

legislation requires additional elements 

to prosecute and sentence a person for 

possession. However, even in this last 

scenario, consumers remain under the 

sphere of criminal justice institutions, and 

hence police, prosecutors and judges, rather 

than those employed in the public health 

sector.

The comparison of information from CEDD 

countries shows that the thresholds used 

by governments in the region are usually 

very low and the amounts often do not 

correspond to the consumption and buying 

practices of users. 

The following table shows the maximum 

carrying thresholds established in the CEDD 

countries.
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of any average cannabis consumer into 

consideration, carrying 5 or 8 grams can 

be regarded as reasonable. However, if the 

In the case of Mexico and Peru, the thresholds 

for cannabis are 5 and 8 grams respectively. 

Perhaps taking the daily consumption 



consumer is buying enough for a longer 

period of time, the amount purchased will 

most likely exceed the tolerated threshold 

and, if apprehended, he or she will likely be 

processed as a dealer. In the case of cocaine, 

cocaine paste and cocaine hydrochloride, all 

countries have low thresholds, even for daily 

consumption.

As noted in the CEDD study published 

in 2014,8  thresholds are double-edged 

swords. One the one hand,  they serve  to 

limit arbitrary decision-making when the 

distinction between consumer and dealer 

is left up to the discretion of the prosecutor 

or judge. This is positive in the Latin 

American context where the criminal system 

institutions are often linked to corruption. 

However, when the maximum amounts are 

low (as in the case of some of the countries 

described above), they also permit the 

criminalization of consumers. In this sense, 

even though they can serve to protect 

consumers in certain circumstances, they 

can also lead to the criminalization of 

consumers who are arrested as small-scale 

dealers for carrying higher doses than the 

ones allowed.

6

8   See: In Search of Rights: Drug Users and Government Responses in Latin America, CEDD, 2014, 173 pages, available at www.
drogasyderecho.org
9  See Attorney General’s Office, Costa Rica Prosecutor’s Office –Judiciary Power, General Instructions 02/ 2010 and 01/2011. See also Ernesto 
Cortés Amador & Demaluí Amighetti López, Drug and Human Rights Policies: Reforms in Costa Rica, June 2014, Perspectivas, FES, Costa 
Rica.
10 Some legal references for this have been established in several appeals issued by the Third Chamber of the Supreme Court, where 
custodial sentences for people who had in their possession up to 200 grams of marijuana or cocaine were revoked for lack of evidence to 
prove the intent of distribution or sale of the seized drugs. See Ernesto Cortés Amador, Social control of drug use in Costa Rica: To guide 
national drug policy towards the human rights approach, March 2013, available at http://www.uci.ac.cr/Biblioteca/Tesis/PFGMCSH45.pdf  

In countries where there are no thresholds 

and in which the determination of the 

personal dose is left to the discretion of 

those within the criminal justice system, 

the criminalization of users is also found. In 

the case of Bolivia, for example, while the 

maximum possession thresholds are not 

legally established, they are established in 

practice, since they depend on the medical 

reports that the prosecutors request. If the 

medical report  states  that  the consumer 

was carrying a few grams more than the 

amount that he or she should carry for 

personal consumption, the consumer is 

prosecuted for the crime of drug trafficking, 

due to the fact that micro-trafficking is not 

codified into law in that country.

Perhaps the exception is Costa Rica, where 

there are no thresholds for personal use, 

but rather a discretionary model based on 

evidence and mitigating factors found in 

the commission of a crime. In that case, 

the Attorney General’s Office has emitted 

guidelines, whereby arrests made for 

consumption are dismissed.9  This has 

prevented the arrest of users by the police. 

In that case, neither use nor possession 

for use is a crime. This legislation has been 

accompanied by institutional guidelines that 

prevent the criminalization of users.10 
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Recommendations

a) Recognizing that consumption is a 

social issue and not a criminal one, 

governments must make the necessary 

legal changes to ensure that consumers 

and their rights are fully protected by 

the legal system. Criminal law should 

never be applied in cases of drug use 

and simple possession, cultivation for 

personal use, or as an excuse to protect 

health.

b) The legal status of possession of 

illegal substances is fundamental to 

understand the situation of consumers. 

Users continue to be criminalized, in 

part, because possession remains a 

crime (even when it is not punished). 

The criminalization of possession of 

illicit substances puts consumers at risk 

for  arrest and prosecution.

c) Drug use is a social and health issue that 

requires non-punitive public policies.  

In cases where consumers are arrested 

and prosecuted, valuable economic, 

institutional and social resources are 

used to penalize a sector that should 

be protected and, if needed, treated 

by health or social institutions. States 

should redirect the priorities of their drug 

policies, placing much more emphasis on 

health service and education programs.

d) Thresholds of legal quantities for 

personal use should be used to set 

minimum quantities below which a 

person cannot be considered a dealer; 

nevertheless, it should not be assumed 

that a person possessing an amount 

exceeding the threshold can be 

punished for distribution and trafficking. 

To safeguard the right to be presumed 

innocent, the State must prove intent 

to sell or distribute. Thresholds should 

be based on users’ practices and not set 

arbitrarily.  

e) The criminal justice response puts 

drug users in a vulnerable position 

before authorities, exposing them 

to corruption, extortion, arbitrary 

detentions and other violations of 

their fundamental rights. Because of 

this, drug use and also users should 

be removed from the criminal justice 

system.



8

Bibliography

Colectivo de Estudios Drogas y Derecho 

(CEDD) (2014), In Rearch of Rights: 

Drug Users and State Responses in 

Latin America, México: CEDD, available 

at: http://www.drogasyderecho.org/

publicaciones/prop_del/reporte-

completo.pdf

Constitutional Court of Colombia (1994), 

Sentence C221/94

Cortés Amador, Ernesto (2013), Control social 

del consumo de drogas en Costa Rica: 

Para orientar las políticas nacionales 

de drogas hacia el enfoque de derechos 

humanos, Costa Rica: Universidad para 

la Cooperación Internacional, available 

at: http://www.uci.ac.cr/Biblioteca/

Tesis/PFGMCSH45.pdf

Cortés Amador, Ernesto y Amighetti López, 

Demaluí (2014), Políticas de drogas y 

Derechos Humanos: reformas en Costa 

Rica, Costa Rica: Perspectivas, FES. 

Fiscalía General de la República, Ministerio 

Público de Costa Rica, Poder Judicial, 

Instructivo General 02/ 2010. 

Fiscalía General de la República, Ministerio 

Público de Costa Rica, Poder Judicial, 

Instructivo General 01/2011.

Organization of American States (OAS) 

Scenarios Team (2012), Scenarios for 

the drug problem in the Americas 2013 – 

2025, OAS, Washington DC.

Supreme Court of Justice of the Nation 

Argentina (2009), Arriola ruling, A. 891. 

XLIV









2015

About CEDD 

The Research Consortium on Drugs and the Law (Colectivo de Estudios Drogas y Derecho, 
CEDD) brings together researchers —most of them lawyers— from nine Latin American 
countries: Argentina, Bolivia, Brazil, Colombia, Costa Rica, Ecuador, Mexico, Peru and 
Uruguay. Launched as an initiative of WOLA and TNI, CEDD’s main objective is to analyze 
the impact of criminal law and legal practice related to drugs, seeking to provide information 
on the characteristics and social and economic costs of drug policies in Latin America and 
thereby foster an informed debate about the effectiveness of current policies and recommend 
alternative approaches that are fairer and more effective.

  For more information visit:
http://www.drogasyderecho.org 

This publication was made possible thanks to the generous 

support of the Open Society Foundations.     


